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"The real Swaraj will come not by acquisition of authority by a few but by the acquisition of capacity by all to resist authority when abused" 

Mahatma Gandhi

‘Information’ as a term has been derived from the Latin words ‘formation’ and ‘from’ which means giving shape to something and forming a pattern, respectively. Information adds something new to our awareness and removes vagueness of our ideas. Information is indeed power in the twenty-first century. Freedom of information which gives us a right to have information is certainly of great significance in today’s world. 


According to Freedom of Information Act, 2003 ‘Information’ means any material or information relating to the affairs, administration, or conduct of public authority in respect of which public has a right to knew and includes any documents or records relating to the affairs of the public authority. 


‘Right of Information’ means the right of access to information and includes inspection, taking notes and extracts and obtaining certified copies of documents or records of any public authority.  


The term secrecy and transparency has been explained in various authoritative dictionaries in different ways. 


According to Blank’s Law Dictionary- ‘Secrecy’ means the state or quality of being concealed, esp. from those who would be affected by the concealment, hidden. 


According to Chamber’s  Dictionary – ‘Transparency’ means that which is transparent a picture, photograph, design or device visible, or to viewed, by the transmitted light, e.g. through a slide projector, a slide; Thackeray’s humorous  translation of the German title  Durchlaucht. 
  


In a democratic country, Government from village to central level is accountable to the people and they have right to know as to what the government is doing and how it is doing and why it is doing. There is presumption that what ever is done by the Government is done for the betterment of the people. ‘A popular Government  without  popular information or means of acquiring it is but a prologue to force or tragedy or perhaps both.’ A Government which is not open may be tempted to Commit administrative misconduct. An open Government, on the other hand, ensures the reduction in number of administrative faults. 


Justice Krishna Iyre has very aptly remarked that “A Government which reveals in secrecy ……… not only acts against democratic decency but business itself with own burial.”
 There is no denying the fact that there are certain things which must be kept confidential in the interest of the public or in the interest of the security of the state. But such secrecy must not be more than what is absolutely necessary.
  


For proper functioning of democratic polity full participation of the people in the government is a must. For enabling full participation of people, ‘right to know’ is a sine qua non. 


Freedom of information – also known as the public’s right  to information or right to know or access laws gives citizen’s access to official information held by government and other public authorities. In 1766 a Freedom of Information Law (Tryck prihets forordningen) was introduced in Sweden, 1818 in Columbia, 1951 in Finland and 1966 in USA and India in 2003  & 2005. 


The Right to Information Act, 2005 has been passed by both the houses of parliament and assented to by the president of India on 15th June, 2005. The right to information is not specified in the Union State or Concurrent lists, and is therefore a residuary subject for which centre is responsible. The Act makes an endeavour to harmonize conflicting interests between the citizen’s right of transparency of information in administrative sensitive matters. This Act is the outcome of active judicial approach and campaign by the informed citizenry. This comprehensive legislation has replaced Freedom of Information Act, 2002 which was not notified by the Central Government. It has overriding effect on the colonial piece of legislation : official secrets Act, 1923. The Act shall confer statutory right to citizens for seeking information the administration. 


Government in the democratic set up is the servant of ‘we the people’ and finds itself under an inescapable responsibility to seek the legitimacy from its citizens. Therefore, the rights of citizens against the Government are absolute. However, this is the theory and in practice Government is the legal guardian of the larger public interest and because of this, it often violates citizens rights under the pretext of ‘public interest’. Government has three organs legislature, Executive and Judiciary. Legislature and Judiciary conduct their business in the open forums – Parliament and Court. They give full opportunity to all concerned to join the debate and know about the facts available with them, but this is not so with executive branch of the Government. The decisions in this branch of the Government are taking in the closed rooms and may be without consulting the affected parties. This is a strange way of conducting the affairs of the sovereign, ‘we the people’ by the servant the Government. 


Therefore, the right to know to the citizens shall be discussed in relation to the executive branch of the Government. The Government with hold information from its citizens on some feudal, colonial and technical grounds. However, transparency, accountability and fairness demand equality. The public authorities should provide complete information to its citizens, which are the first human right. Fortunately, all modern Governments believe that ‘openness’ is one of the principles of good governance. It serves three purposes; firstly, evaluation of government by the citizen, secondly their participation in the decision making and thirdly, it cast a duty of the electorates to keep an eye on the deeds of its representative and not sit idle after exercising. 

Law in United States of America 


The U.S.A has enacted the Freedom of Information Act in the year 1966. The Act provides to the common man all type of information from the administration unless it is specially exempted. The U.S.A. was the first country among the leading democracies to enact the law this point. Need not to say that laws was full of discrepancies and loopholes. This was amended in the year 1974 and another law; Privacy Act was passed as companion piece of legislation to the Earlier Act. The amending legislation set time limits within which the documents must be produced and subject those officials who arbitrarily withhold information to disciplinary proceedings. Applicant has a right to seek de novo hearing or not getting information from the administration and under such a proceedings, the onus is an agency to sustain its action. The Act has considered ably reduced the secrecy in the Government affairs. The publication of pentagon papers and the exposure of Watergate scandal by Washington Post Report became possible due to this Act. Even the exemptions under the Act are  subject to Judicial Review. 

Law in England – 


The growing recognition that open government is a part of effective democracy. Ied to the enactment of Freedom of Information Act 2000. It took at least  twenty years of campaigning. The act guarantees to every  person a general  right to access to information held by  a large number of authorities.  The requests for accesses under the Act would be responded within twenty working  days. The Act also caste an obligation on public authorities to publish information about the structure, policies  and activities. The Act also creates a new official, the information commission who will oversee the freedom of information. The commission shall receive complaints and make decisions. However in some causes he minister of the department can overrule commission’s decisions. Appeal lies to the information tribunal and then to High Court. There are a few golden  lines in the Act; otherwise, it is full of exemptions. Intelligence agencies are excluded from the purview of Act and their number is estimated to be close to 70,000 information can be delayed beyond twenty days if it involved public interest. The Government has decided not to implement the Act before 2005. In the absence of implementation of Act, 2000, the present law in Britain remains based upon openness code 1994. It is insufficient as it contains fifteen broad exemptions. The law in England on information seems to be based upon non-disclosure and exemptions, which leads to the protection of government department rather securing information to the citizens. 

Law in India – Constitutional and Legislative Provisions 
Constitutional Safe-guard: 


There is no provision in the Constitution of India, which specifically provides for the citizen’s right to know. However, this right can be inferred from the opening words of the preamble ‘we the people’ constitutes India into a democracy and secures for are her people social, economic and political Justice, liberty of thought, expression and belief. Further Article 19(1)(a) provides that freedom of thought  and expression which indirectly includes right to get information. Article 21 guarantees right to life and personal liberty to citizens. Right to life is incomplete if the basis human right is not cherished i.e. right to known. Article  39(a) (b) and (c) provides for adequate means of livelihood, equitable distribution of material resources of the community to check concentration of the wealth and means of production. All these rights shall be unfulfilled if right to information is not granted ahead of all rights. Taking material from the above constitutional provisions the judiciary has created and secured the right to know to citizens. 

Official Secrets Act, 1923:

   
It prohibits the disclosure of official information indiscriminately. Section-3 provides penalty for spying disclosure of official information for any purpose prejudicial the safety or interests of the states. Section 4 deals with the evidence of communication with foreign agents being relevant in the proceeding for prosecution of person for the offence under section 3. Both these sections can be justified in the name of national security the foreign enemy. Section 5 is controversial. It virtually prohibits the disclosures of any information which Government considered being confidential. The section makes both the maker and taker of the information liable interestingly the word secret has not been defined by the Act. So the absence of definition, it is for the Government to treat any official information as secret. Fortunately, this Act applies only to Government department and not to other authorities like university; company etc. Liability under the Act does arise even if information is received for public good. However, the Act provides for criminal liability and thus mensrea becomes essential its liability. This Act carried the legacy of Birth Raj into the democratic and sovereign republic. The Act 2005 shall have an overriding effect on the official Secrecy Act, 1923, which is reduced to be ineffective. 

The Right To Information Act, 2005 : The Judicial Response 

The judicial thinking on the subject of right to know and criticism by the various agencies of the non disclosure of the information by the Government department  has compelled the Central Government to enact the long awaited law  on subject to make the public authorities  open, transparent and accusable. Free flow of information for the citizens suffers from existing legal frame work and an attitude of secrecy within the civil services, Article, 19 of the constitution and universal  declaration of Human Right, 1948 also recognized the right to information, which states that everyone has a right to freedom of opinion and expression. This right includes freedom to hold opinion without interference and to seek receive and impart information through any media.
 

“Right to be informed” is an integral part of freedom of speech an enshrined in the Article 19(1)(a) of the Constitution of India. The Supreme Court in Benett Colemen and Co. v. Union of India,
 quoted with approval the American case in case of Time Vs. Hill,
 wherein the Vs. Supreme Court held that,

“The constitutional guarantee of freedom of speech for press are not for the benefit of the press so much as for the benefit of all the people”.

In State of UP v. Raj Narain,
 the court held,

“in a government of responsibility like ours, where all the agents of the public must be responsible for their conduct, there can be but few secrets. The people of this country have a right to know every public act, everything that is done in a public way, by their public functionaries. They are entitled to know the particulars of every public transaction in all its bearing. The right to know, which is derived from the concept of freedom of speech, though not absolute, is a factor which should make one wary, when secrecy is claimed for transactions which can, at any rate, have no repercussion on public security. 
To cover with veil of secrecy, the common routine business is not in the interest of the public. Such secrecy can seldom be legitimately desired. It is generally desired for the purpose of parties and politics or personal self-interest or bureaucratic routine. The responsibility of officials to explain and to justify their acts in the chief safeguard against oppression and corruption.”

The Apex Court reaffirmed the propositions in cases of PUCL v. UOI
 and in many other cases. In Regina Vs. Shagilar,
 the UK Courts declared “Public has a fundamental right to know what the government has been doing in name”.
However, such declarations are not sufficient for ordinary persons in the ordinary course of business. Ordinary Statutory Right s can be easily enforced in the ordinary course of law. The National Commission to review the working of the constitution said in its report,

“Major assumption behind a new style of governance is the citizen’s access to information. Much of the common man’s distress and helplessness could be traced to his lack of access to information and lack of knowledge of decision-making processes. He remains ignorant and unaware of the processes which vitally affect his interest. Government procedures and regulations shrouded in a veil of secrecy do not allow the clients to know how their cases are being handled. They shy away from questioning officers handling their cases because of the latter’s snobbish attitude and bow-wow style. Right to information should be guaranteed and needs to be given real substance. In this regard, government must assume a major responsibility and mobilize skills to ensure flow of information to citizens. The traditional insistence on secrecy should be discarded. In fact, we should have an oath of transparency in place of an oath of secrecy. Administration should become transparent and participatory. Right to information can usher in many benefits, such as speedy disposal of cases, minimizing manipulative and dilatory tactics of the babudom, and, last but most importantly, putting a considerable check on graft and corruption.”

The issue was also examined in 179th report of the Law Commission of India. It said,

“The legal foundation for exposure of corruption, misconduct or maladministration by public servant was laid down by the Supreme Court in R. Rajagopal Vs. State of Tamil Nadu.
 The case involved the publication of serious misconduct of public servants by a convict who was serial-killer. The case squarely deals with the right to know and the limits of privacy of public servants. The Supreme Court referred to the judgments of the American Court in New York Times Vs. Sullivan, already referred to and another judgment of the House of Lords in England reported in Derbyshire Vs. Times Newspaper Ltd..
 The above declaration of law by the Supreme Court is of fundamental importance on the subject of exposure of corrupt officials. If the law permits furnishing of information regarding corruption, past, present or impending and gives protection to the informants from reprisals, unless the disclosure is proved to be malicious, such a law can play a very useful role.”

On the basis of these recommendations the act was enacted. The right to Information Act, 2005 declares that the purpose of the Act is to “promote openness, transparency and accountability in administration and in relation to matters connected therewith”. Thus the Act is fundamental in making the administration transparent and accountable. However, the result can be achieved only if public is aware of their rights and willing to exercise those rights.

Section 4 of the Act imposes certain obligation on the public authorities. Ironically, till this point of time every law, notification and circulars have imposed obligation on the people and public authorities have “implemented” these laws. It is yet to be seen as how the public authorities fulfill obligations imposed on them by the letters of law.

Section 4 (1) (d) provides that “Every public authority shall provide reasons for its administration or quasi judicial decisions to affected persons.” Duty to give reasons was established by a catena of judicial decisions. However, a statutory right is easier to enforce and hence the clause is extremely important.

The Act has established National Information Commission, effective redressal procedure in case of grievance. Section 20 provides for penalties in case of violation of citizen’s right. Further, statutory recognition of this right is always helpful in seeking compensation in civil suits in case of negligence of malafide by the public authorities.

On the whole this is a very good development in the history of Indian administrative reforms. Now it is for the assessees to either utilize this opportunity for better and accountable administration or mar this opportunity by leaving this important piece of legislation to the whims and fancies of the babus.

Concluding Observation :
A number of high profile disclosures revealed corruption in various government schemes such scams in Public Distribution Systems (ration stores), disaster relief, construction of highways etc. The law itself has been hailed as a landmark in India's drive towards more openness and accountability.
However the RTI India has certain weaknesses that hamper implementation. There have been questions on the lack of speedy appeal to non-compliance to requests. The lack of a central PIO makes it difficult to pin-point the correct PIO to approach for requests. There is also a criticism of the manner in which the Information Commissioners are appointed to head the information commission. It is alleged by RTI Activists that bureaucrats working in close proximity with the government are appointed in the RTI Commissions in a non-transparent manner.
 The PIO, being an officer of the relevant Government institution, may have a vested interest in not disclosing damaging information on activities of his/her Institution, This therefore creates a conflict of interest. 
  In the state of Maharastra it was estimated that only 30% of the requests are actually realized under the Maharashtra Right to Information act.
  The law does not allow disclosure of information that affects national security, defence, and other matters that are deemed of national interest. 
  
(((((
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